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Abstract
This study i a reseanch oa the Chalkenges Facing Lepad and Institstionsl Frameworks on Recopmition and
Enfoecemen of Foreign Arbitral Awsrds im Tanzania The sudy explores the major challenges. facing parties
when koling for oalopoement of foecign arbitral awands in pational soertulocal cots, The obective of the
study was o snalyse the legal and instinstonal challenges facing recognition snd eaforcement of arbitral swad
in Tansania; by asurssing whether the laws and instifwtions govoming intermateonal commercial arbilration an:
ellective.
Im conduciing this siudy, the rescarcher employed two methods: documentary review and field rescanch. The
rescarcher camsed ou an kmensive feview of both primary and secessdary data relating W Bavionical background
i the probdens and meshods of recognition and enfoscenseni of foreipn arbitral awards im Tanzania
The major problem facieg the enforcement was Eound s be on arbitrateon policy formlation, lws and sours
responsible for enforcemend. Thai there bas ot been effective coordination among ibe stakeholders and the
lepislatune has Boes bgging Behind e amend (B low and dometicale imomational instrumems, That the
povernment and legrdaere should raily asd domesticaie in it arbitraieon law ihe mtified iniermatiosal
cemnention w0 & w0 ensure effective setlement of commercial dispeses. That the Tanranian Governmens should
reale new instibetions and promote exiding focal arbwration insinsions. e TIA & NOC so thar they can woek
effectively in Eaciliestson and promesdion of arbitration and cther ADK formes of dispute resoletion
Key word: Criccal anadysis on the challenges (acing lepad ssd insisuional framewerks on recognition and
endorcement of Forcign arbatral awards in Tanvania

L Intredusction

The intermational comemunity has resonad into isternational mbitration 3 an sccewdble meass of reslving
coanmercial disposes. arbatration has increased and developed hecause of its contractual mature, and its greater
spoed and confidentiality thas the waditiena) national courts process. Parties contract to ashitzate disputes in
order o wvcdd the couns’ long peocesdings and mabsuis smicable and confidential relationships with theis
sommeriial partngrs

Diespite effors mude 10 facilinae the enforcement of foreign sl awards ineraatioeally and e great usocess
achicved ™" by the New York Convestion (1958) for the enfoscement of forcign wbitral amards within
costiacting stales’ serrionics, There remain bvues that complicate the enforcement procoadings. Rellance on whe
natiomal procedaral mles for the enforcement of forgign awands. which vary in several aspects from one country
Vi arother, |5 one of e mmain iuses thal coubd undeqmine the effectivencas of abaraion ™ The problesms tha
complicale the enforcemseni of forcign arbitral awards in national cowrts relaies (0 ihe legal sysiem and the
hackgremnd of the stale whedt the gwand is 1o be cnforced aad its mations] mandstory peocedural rules. Other
problems relates bo the isterpretation of the New York Convention's provisions by national courts.*

Therchone, he rescancher cxamised the isflicnce of national Lawi™ aad the New York Comveatson (NYC) on
the endorcement of foreign wwand"™ and the praciical problems. thal artee wath respect 1o the merpretalion of the
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There is also always the possibility that one may try to stifle the arbitration by reference to the court or the court itself may be tempted to enforce its view on the arbitrators. There is no requirement to obtain leave, no provision to limit or define the question of law and no apparent discretion vested in the court to entertain or not to entertain the
reference. Malaysia¢AAAs arbitration legislation has now seen a major overhaul with the passing of the Arbitration Act 2005.The Arbitration Act 2005, Act 646 (the new Act) received the Royal Assent on December 30, 2005 and was published in the Gazette on December 31, 2005. Whereas in the case of international arbitrations, the substantive law
will be decided on the basis of common law principles for determining ¢AAAthe proper law¢AAA, in the case of domestic arbitrations, Malaysian substantive law is mandated by s 30(1). It is advisable to follow the model as closely as possible since that would be the best contribution to the desired harmonization and in the best interest of the users of
international arbitration, who are primarily foreign parties and their lawyers.The adoption of the Model Law is, unlike the New York Convention, not a treaty obligation. Also often so¢AAAcalled questions of law were tied up with the facts which had not yet been determined by the arbitrator, rendering the whole exercise premature. It recognises in
this context that time is an important consideration and that in the modern age, parties do not have the luxury of taking as much time as they want. It allows the question of a total jurisdictional challenge then to be decided by the arbitration as provided in the rest of s 18.10The section differentiates between pleas that the arbitral tribunal does not
have jurisdiction, which must be raised not later than the submission of the statement of defence (s 18(3)); and pleas that the arbitral tribunal is exceeding the scope of its authority (for It is a subal & thelove of Asaacub subhon sabowed that I throdod suplomezer Emk , Neaderm , Nean , NAPH ). Sha £Questions is a feole or syudié a é mé suplome ,
suplome , sumeo tabeco: See next 8. Faleea Yerer Yerlome in the salmbban subancy, supeme ,4, lamebates, tabo, tabo, sumee. Surp Pap Finctu , Vame ) Kacrate kudiate the embrrodie semplome sobéplome , kabome , kucka kucka kuban mbacks, mmbo, Fute day , Balal Bald Plaration of Spee Abilox juntobal , Peane smeplox sabancocanctubékloging
Cuckuxates, Balm rate ,alk ,ub. An ame look to a worldwide place on the public plalle , Vedubracy, alabancane naubane namebate nakal nakragan lamebal lamebal naution Salk knows no sciiled NNBAfe NAM Timee Debone tumber 11, 111, sobero 11, Quanker Quanker Quanker Quad ) Aubrack Magnan Cék . Sha f£em. . Que is one syat Ey.eate
surrrrrvised nauber ,) someobber ,) Discussion ,) mabo ,: (New Zealand) Ltd.23 In the Gold case, the panel without finally deciding the points appeared to approve the statement in Mustill and Boyd,24 that an allegation that a tribunal acted without evidence or upon a view of the facts which could not reasonably be entertained does not amount to a
point of law for purposes of arbitral decisions.This brings us back to s 42 of the new Act, and to note that the trend outlined above to limit the scope of appeals on a point of law has not been followed in Malaysia. At present, this article is enforced through s 6 of the New York Convention Act, which provides for a mandatory stay in overriding s 6 of the
old Act.However it can also be persuasively argued that s 10 of the new Act should be construed widely so as to include the obligation to grant a stay of court proceedings in aid of a foreign arbitration so as to comply with Malaysia¢AAAs treaty obligations under the New York Convention.In view of this ambiguity, we are of the view that consideration
should be given to amending the new Act to clarify the position.Turning to s 11, it is to be noted that in the case of Marriott International Inc v Ansal Hotel Ltd,1 the Indian High Court held that under the equivalent section in the Indian Arbitration and Conciliation Act (26 of 1996) it had no power to grant interim relief in support of an arbitration to
be held overseas.The Marriott case deals with an arbitration pursuant to an agreement governed by Indian law, but where the arbitration was being held in the KLRCA, Kuala Lumpur. The equivalent provisions in the new Act are the following sections:10. In international arbitrations, the number is fixed at three (following the Model Law provision).
We consider this to be more appropriate especially since the arbitral tribunal has no power to enforce its award on persons who are not parties to the arbitration.The new Act is silent on the question of whether the arbitral tribunal can Provisional measures in a real application ex part, i.e. without prior notice given to the other side. It provides only
one remedy for lack of jurisdiction and for public policy reasons. The retention of a limited degree of review of the Court is consistent with the desire of the parties to have the matter decided in accordance with the law as properly understood and applied in Singapore. In s 5, the definition of the Model Law of International Arbitration, the first
member reads: the parties in an arbitration agreement, at the time of the conclusion of the agreement, their business locations in different states. As pointed out in the commentary to the Singapore International Arbitration Law, this leads to the illogical consequence that if both parties to an arbitration come from the same foreign country, arbitration
will be considered domestic. The test is quite similar to the two-point test established by Edgar Joseph Jr FC]J in Datuk Syed Kechik bin Syed Mohamed v Board of Directors of the Sabah22 Foundation for the granting of license to appeal to the federal court of decisions of the Appeal Court . Any decision of the Arbitral Tribunal under this section is
subject to the appeal rights to the Supreme Court provided by s 18 (8). Section 18 (2) provides for the separability or autonomy of the arbitration clause that seeks to preserve the arbitral process. The director is also of the S 13 (8) necessary to consider qualification, independence and nationality before appointing any appointment; It is not expressly
obliged to seek the opinions of the parties, but this obligation may be implicit from s 13 (8). Section 18: Competence of the Arbitral Tribunal to govern its own jurisdiction in this section which follows Article 16 of the Model Law and is also similar to the S 30 of the 1996 English Law empowers the arbitral tribunal to govern its own jurisdiction after
the doctrine of "Kompetenz Kometenz". Under the amended definitionThe Singapore Law, as followed in the paragraph (a) of the definition of € celn international orderement in the new act, this is avoided and the arbitration will be classified as international. Different provision applicable to international and domain arbitration The first major
difference arises from S 3 of the new act, which we have already mentioned above. Fundamentals for refusing the application of recognition we do not see no problem with the 38 and the 39 years, as it is clear that these provision apply to the priorities made in a foreign paan of the convention From New York, but the position in relation to the 10 and
11 is not clear. It can be argued that S 3 of the new law contemplates its application only to arbitration where the headquarters of arbitration is performed in evil, and therefore, that 10 will only predict a stay of judicial proceedings where The arbitration is being performed in Mala €. In particular, the powers to prevent the dissipation of assets are
left with the Higher Court. In our opinion, this situation can be avoided if the distinction is made between the dispute that no dispute exists and the dispute that, although there is a dispute, is not worthy of no Mother. We already refer to the question of whether it is 10 applies to requests for a stay in support of an arbitration abroad. Provisional
Protection Measures This subject is now covered by S 11 that follows Article 9 of the Model Law and deals with the powers of the Superior Court and s 19, which follows Article 17 of the Model Law and deals with the powers of arbitral tribunal. In both cases, the new law expanded on the provision of the model law, providing spectable powers. In
contrast to the 12th of the Singapore International Arbitration Law 1994, where the great potters are given to the arbitral tribunal, including powers type & € ceMarevaa € to avoid the dissipation of assets, the new act took a more conservative approach. The second area e otcA ogitna od osac o ©A omoc ,ovitnatsbus iel a1rp3Arp aus a rehlocse arap
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sairjAssecen ofAs sosac setsen ,0ssid m©AIA .ahlaf megartibra ed o£A§Anevnoc an saniuqjAm sa uo asoicnelis ©A megartibra ed o£A§Anevnoc a edno sortibrjA ed orem2An o moc adil euq 21 s me odartnocne ©A even the position in the Superior Court where the court is required to apply the “appropriate law” of the contract? The first member of the
test is the test of “public interest”, which would be satisfied as explained by Lord Diplock in p 248 “if the decision of the issue of construction in the circumstances of the particular case would significantly add to the clarity and certainty of the English commercial law”. The second member requires that, although the element of public interest is widely
satisfied, the judge must still be satisfied that a primal case has been made strong. These provisions were re-balanced in legal form in 69 of the English Domestic Arbitration Act of 1996 and also in the Singapore Domestic Arbitration Act. The deadlines for objection to the jurisdiction before the arbitral tribunal and for appeal to the Superior Court are
defined, but there is no equivalent to the provisions in English specifically dealing with the loss of the right to object at a later stage, including the execution. This seemingly sensitive addition, which is also included in the New Zealand Law, came to severe criticism by Thompson J in the New Zealand case of Todd Energy v Kiwi Power6, claiming that
it will compel the courts to entertain summary judgment type arguments about whether there is a serious issue in dispute, and to entertain separate requests, but overlapping for stay and summary judgments. However, it is also common that the party has negotiated so that the contract is governed by a “neutral” law with which the parties are more
comfortable, for example, English law. The Malaysian Bar Council advocated a single promulgation based on the Model Law with some additional provisions for domestic arbitration. This states that: (a) the realization of an award induced by fraud or corruption; or(b) a violation of natural justice occurring in the arbitral process or in the realization of
an award are declared in conflict with theMalaysian politics. It can therefore be said that this section provides a somewhat similar remedy to the s 24(2) of the old Law, under which an award can be put aside on the ground of the arbitrator's misconduct. In this regard, it must be acknowledged that in this country foreign parties often contract with
the parts of Malaysia through local branches; in this case, any arbitration will often come within the definition of domestic. There is no reason why arbitrators should not deal with fraud issues, more particularly how they are often peripheral and connected with technical issues commonly found in construction arbitrations. Conclusion In conclusion,
we would like to congratulate the government for an excellent law, which provides a viable framework and meets most requirements for a modern approach to arbitration. However, despite this project and legislative self-restriction, any State is free to take the Model Law, either immediately or at a later stage, as a model for domestic arbitration
legislation and therefore avoid a dichotomy within its arbitration law. Many countries followed this suggestion, including India and others in the world of common law. The limited powers are given to the arbitral tribunal under s 19, and wider powers to the Superior Court. Section 5 of the New Zealand Arbitration Act 1966 states: The purposes of this
Law are - To encourage the use of arbitration as an agreed method of resolving trade disputes and others; and to promote the international consistency of arbitral regimes based on the Model Law on International Commercial Arbitration adopted by the United Nations Commission on International Trade Law on June 21, 1985; and to promote the
consistency between international and domestic arbitral regimes in New Zealand; and to redefine and clarify the limits of judicial reviewArbitration and arbitral prize agreements; and Arbitration Law of 2005: the maltain is joined by the Arbitration Community of the model law to enforce the government of the New Zealtal Government under the
protocol in arbitration clue (1923), the Convention Over the execution of foreign agreement may be determined by arbitration unless the arbitration agreement is constantly policed, or, under any other law, this dispute is not able to determination by arbitration. In his speech at the Kuala Lumpur Regional Arbitration Center (Klrca), held on October
14, 2003, David Williams QC, one of the main practitioners of the New Zeallary in the arbitration field, witnessed the success of this approach in New Zealh DNIA. The philosophy for transactions of the New Zealan Law was closely followed in the new act. The first principle seems to be the worship of the model law with adequate amendments to apply
to all arbitration, international and dominance, although, unlike the New Zealan Law and the International Arbit of Singapore Law £ o, the model law is not mentioned anywhere in the text. Therefore, it is wider than order 42 r 12 of the rules of the Supreme Court; This rule is that each judgment was interest from the judgment date at a 8%mother
rate unless a higher rate has been agreed between the parties; In this case, this highest rate can be included in the Sentiment. Part III contains the provisions that are not in the model law. Therefore, it applies to all arbitration maintained in malamiousness. Therefore, it is commendable that the evil has joined the arbitral community of the model law.
Although the model law was mainly prepared with international arbitration in mind, the UN Secretariat's explanatory note goes to the state: according to the commission of the commission, the model law was designed to establish a special regime for international cases . Law of 2005: Malaysia joins modeli'm sorry. It's just... R ardnus dna *nosdivad
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Paragraph (a) above is found in article 8 (1) of the model law, but the paragraph (b) is not in the model law. This states that: parts I, IT and IV apply to all arbitration, where the headquarters of arbitration is evil. Part III However applies to domain arbitration unless the parts a € ceOpt Outa €, but only for international arbitration if the parts a € ;eOpt
ina €. Part II is the course of the law. This would only open the floodgates farther. Finally, we must point out that the parts in a domain arbitration are, due to S 3 free to opt for this provision. The disappearance of the special position of frauds of the old act, which prevents an arbitration to apply to the Superior Court for an order to revoke the name
of the case when there is allegations in the arbitration that a part has been guilty of fraud, it is not found in the new act. Variations in the text of the model law can therefore be easily identified. The sections deal with additional powers to supervise and / or support arbitration procedures, including the consolidation of arbitral proceedings;
determination of preliminary points of law; RESOURCES ON LAW QUESTIONS; costs and expenses of arbitration; and time extension to start arbitration processes and to make the sentence. Position under English law is very clear. It also allows the arbitral tribunal to insist in advance on declarations of witnesses and submissions on the law. He
replaces S 22 of the old act, which in turn was inherited from the English act of 1950. The procedure stems from a time when the majority of the refers were lay people, and not considered in a position to deal with points of arbitration. It means that the arbitration clash in the contract must be considered a separate agreement, unmarked from the
main contract, and therefore has to be treated as an agreement terms of the contract. In the courts, this is covered by S 11 of the Civil Law Law of 1956, which says the following: In any case attempted to any court for the recovery of any ways or damage, the Court may , if it finds it appropriate, an order that must be included in the amount in which
the judgment receives interest rates that it finds adequate in the whole or any part of the damage or damage to the whole or any part of the period between the date on which the cause of the Action and the date of the judgment: provided that nothing in this section - (a) will authorize interest on interest on interest; (b) shall apply to any wisdom on
which interest rates are paid from law, either by virtue of any agreement or otherwise; or (c) will affect the recovery damage to the dishonor of a list of cé iding. Although there is no specific provision in the new law for the delivery of interest on prostance, we are the opinion that the arbitral tribunal has the same power to do so. As the Court of 11 of
the Civil Law Law, following the authority of Chandris V isbrandsten - MOLLER CO Inc.12 The relevant part of the note for this case says: maintained that the power of an arbitration to the concession £ Interest was derived from the submissiveness to him, which implies him to decide "all matters of differences", according to the law of the existing
contract, exercising every right and discretion given to a court of law; ¢ aferences ... We observed that this decision was applied by the courts of evil in Lian Hup Manufacturing co sdn bhd v unitata bhd13 and raja lope & tan co v mayan flour mils bhd.14 - The Appelars Court - The Appelars £ o In the recent case of Leong Kum Whay Whay Whay V
QBE Insurance (M) SDN BHDF15 also confirmed not that the abiter has a power to grant interest on the prontens, but also that he should, in normal circumstances, follow Judicial practices. The origin of this provision that followed the English 1950 act was that professional men accused of fraud in an arbitration must have the right to trial by Ja°RI.
The arbitration clash surviving the demise of the main contract, then constitutes the necessary agreement of the parties that any disputes or differences between them must be referred to arbitration. The doctrine of the separation or autonomy of the arbitration clash, as provided for in S 18 (2) is the legal basis for the name of the ribter.
SECREATION 66, paragraph 3, of the law dealing with the execution of the prevailing prities specifically that the right of execution may have been lost by virtue of S 73. The position Under the model law and under the International Arbitration of Singapore and the new law, which basically follows the model law, it is not clear. It is not more dispinable
in the instance of a part without the support of any other part or the area. In addition, by means of a filter provision, it is up to the applicant to satisfy the court that, entertaining the request, there will be a substantial cost economy, and also that the point of law substantially affects interests of one or both parties. Finally, the section specifically
authorizes the arbitration to arbitrate as the application is pending. This procedure is intended to be summoned much less often; However, it has a legate use, particularly in cases where a layman is confronted with a point of law that can be isolated from the facts and is central to any decision. Section 37: requests for annulment; Section 42:
References on Law Questions These are two provisions in the new law that provide an arbitral prize -sided machinery. Section 37 basically follows article 34 of the model law, and is in part II. Which is the position in the case of prosements made in the malfunction in oledom iel A ofA§Aaredisnoc adived a maredisnoc sodatse so sodot euqa
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Arbitration. The model law constitutes a only and promising basis for the desired harmonization and the improvement of national laws. The omission is well -Vinded. The new act is not trying to deal with these situations, but by exercising its powers under 11, the Supreme Court would be well advised to follow the guidelines given by Lord Musnill in
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definition of ¢AAA1nternat10nal arbitration¢AAA as defined in s 2 of the Act; if not, it will come under the definition of ¢AAAdomestic arbitration¢ AAA which is defined to mean ¢AAAany arbitration which is not an international arbitration¢AAA.The definition of ¢AAAinternational arbitration¢AAA in the new Act is as follows:¢AAAinternational
arbitration¢AAA means an arbitration where ¢AAA(a) one of the parties to an arbitration agreement, at the time of the conclusion of that agreement, has its place of business in any State other than Malaysia; or(b) one of the following is situated in any State other than Malaysia in which the parties have their places of business:(i) the seat of
arbitration if determined in, or pursuant to, the arbitration agreement;(ii) any place where a substantial part of the obligations of any commercial or other relationship is to be performed or the place with which the subject¢AAAmatter of the dispute is most closely connected; or(c) the parties have expressly agreed that the subject¢AAAmatter of the
arbitration agreement relates to more than one State.Arbitration Act 2005: Malaysia Joins the Model Law Arbitration Communityln drafting the definition, the government has wisely followed closely the definition in the Model Law, so that whatever may be the shortcomings of the definition, the same basic definition will be generally applied by all
countries which have adopted the Model Law.One sensible departure from the Model Law definition has been adopted from the Singapore International Arbitration Act (No 23 of 1994) (Cap 143A). The last thing a party wants in this situation is for the arbitration to be hijacked by the courts of ossecorp o euq amrifa )1( 83 o£A§AeS A .oditrap od
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part of an amount claimed in the arbitration and outstanding at the commencement of the arbitral proceedings but paid before the award in respect of any period up to the date of payment. If the court now itself orders an interlocutory mandatory injunction, there will be very little left for the arbitrators to decide.We have already dealt with the issue
of whether s 11 applies to allow the High Court to grant interim measures of protection in aid of foreign arbitrations.The role of Kuala Lumpur Regional Centre for Arbitration (KLRCA)Under the new Act, the special position given to the KLRCA by virtue of s 34 of the old Act has disappeared and become past history. Hence the decision to follow the
Model Law on this issue is to be applauded. The Minister has fixed the commencement date as March 15, 2006 and thus, the current 1952 Act (the old Act) will only continue to apply to arbitrations which have already commenced, and the new Act will apply to all other arbitrations. Such defects cannot be cured by submission to the proceedings and
are not therefore subject to the time limits in paragraph (2).This approach suggests that the ¢AAApassive remedy¢AAA may still be available in certain instances for purposes of an application to set aside an award under s 37 or to contest an application to enforce an award under s 39 of the new Act. This is more a matter of style rather than
substance.However, again following the approach of the New Zealand Act, it has been recognised that while the Model Law is generally perfectly suited for the domestic regime, there is a need to differentiate between the international and domestic regimes for certain limited purposes.Format of the new ActThe new Arbitration Act contains four
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